
GENERAL MANAGER’S TABLED REPORT ON MATTERS FOR DETERMINATION 
SUBMITTED TO THE ORDINARY COUNCIL MEETING TO BE HELD ON TUESDAY 28 
FEBRUARY, 2023 

Page 1 

THIS IS PAGE NO 1 OF THE GENERAL MANAGER’S TABLED REPORT ON MATTERS 
FOR DETERMINATION TO THE ORDINARY MEETING OF CABONNE COUNCIL TO BE 
HELD ON 28 FEBRUARY, 2023 

TABLE OF CONTENTS 
 
 
ITEM 27 DEVELOPMENT APPLICATION 2023/0047 - SUBDIVISION - 

LOT 68 DP 75036575, 494 WILLIAMSONS ROAD, LEWIS 
PONDS  ......................................................................................... 2 

ITEM 28 CANOBOLAS RURAL FIRE SERVICE REQUEST TO 
ACCESS S94 BUSHFIRE FUNDS .............................................. 18 

ITEM 29 PLANNING CONFLICT OF INTEREST ....................................... 19  

CONFIDENTIAL ITEMS 
 
Clause 240(4) of the Local Government (General) Regulation 2005 requires 
Council to refer any business to be considered when the meeting is closed to 
the public in the Ordinary Business Paper prepared for the same meeting.  
Council will discuss the following items under the terms of the Local 
Government Act 1993 Section 10A(2), as follows: 
 
ITEM 7 REQUEST FOR REDUCTION IN WATER CONSUMPTION 

COSTS ON ACCOUNT 893000000  

(b) matters in relation to the personal hardship of a resident or 
ratepayer    

 
ANNEXURE ITEMS 

 
ANNEXURE 27.1 DRAFT CONDITIONS DA2023 0047 .............................. 22 

ANNEXURE 29.1 COUNCIL-RELATED DEVELOPMENT 
APPLICATIONS CONFLICT-OF-INTEREST POLICY ... 30   

 



GENERAL MANAGER’S TABLED REPORT ON MATTERS FOR DETERMINATION 
SUBMITTED TO THE ORDINARY COUNCIL MEETING TO BE HELD ON TUESDAY 28 
FEBRUARY, 2023 

Page 2 

THIS IS PAGE NO 2 OF THE GENERAL MANAGER’S TABLED REPORT ON MATTERS 
FOR DETERMINATION TO THE ORDINARY MEETING OF CABONNE COUNCIL TO BE 
HELD ON 28 FEBRUARY, 2023 

 
 

ITEM 27 - DEVELOPMENT APPLICATION 2023/0047 - SUBDIVISION - LOT 
68 DP 75036575, 494 WILLIAMSONS ROAD, LEWIS PONDS  

REPORT IN BRIEF 
 

Reason For Report For council determination. 

Policy Implications Nil  

Budget Implications Nil  

IPR Linkage 3.1.1.1a - Receive and assess Development 
Applications.  

Annexures 1. Draft Conditions DA2023 0047⇩      

File Number \Development Applications\DEVELOPMENT 

APPLICATION\2023\03-2023-0047 - 1486473 
  

 
RECOMMENDATION 
 
THAT: 

(1) Development Application 2023/0047 for the subdivision of Lot 68 DP 
75036575 and known as 494 Williamsons Road, Lewis Ponds, be 
granted consent subject to the conditions attached, and 

(2) That the request submitted under s4.6 of the Cabonne LEP 2012 to 
vary the minimum lot size standard from 100ha to 96.2ha is supported. 

 
 

DEPARTMENT LEADER - DEVELOPMENT SERVICES' REPORT 
 

ADVISORY NOTES 

Record of voting 
In accordance with s375A of the Local Government Act 1993, a division is required to 
be called when a motion for a planning decision is put at a meeting of Council or a 
Council Committee.  A division under s375A of the Act is required when determining 
this planning application. 
 
Political Disclosures 
In accordance with s10(4) of the Environmental Planning and Assessment Act 1979, a 
person making a planning application to Council is required to disclose political 
donations and gifts made within 2 years prior to the submission of  the application and 
concluding when the application is determined. 
 
In accordance with s10(4) of the Environmental Planning and Assessment Act 1979, a 
person making a public submission to Council in relation to a planning application made 
to Council is required to disclose political donations and gifts made within 2 years prior 
to the submission being made and concluding when the application is determined. 
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Political donations and gifts (if any) to be disclosed include: 

 All reportable political donations made to any local councillor or Council, 

 All gifts made to any local councillor or employee of the Council. 
 
Nil planning application disclosures have been received.   
 
Nil public submission disclosures have been received.   

 
 
Summary 

The following report has been prepared by council’s contract town planner and 
provides an assessment of the development application submitted for the 
subdivision of land know as Lot 68 DP 75036575, 494 Williamsons Road Lewis 
Ponds. 

The application has been referred to council for determination as it includes a 
request to vary the development standard relating to the minimum lot size under 
clause 4.6 of the Cabonne Local Environmental Plan 2012 (CLEP). In addition, 
there have been five (5) submissions received in relation to the proposed 
development. The submissions were concerned with the posted speed limits on 
Belgravia Road rather than the subdivision.  

The application is integrated development for the purpose of section 100B of 
the Rural Fires Act 1997 and General Terms of Approval have been received 
from the Rural Fire Service (RFS).  

The clause 4.6 variation seeks a variation to the minimum lot size for proposed 
Lot 11 from 100 ha to 96.2ha. The written request provides sufficient justification 
for the variation and it has been supported. 

The submissions have been considered and addressed. 

It is recommended that the application be approved subject to conditions of 
consent.  

Applicant:  Premise Australia Pty Ltd  

Owner:  Fred Jeloudev 

Proposal:  Subdivision  

Location:  Lot 68 DP 75036575, 494 Williamsons Road Lewis Ponds. 

Zone:  RU1 Primary Production    

 
Proposed Development  

Council's consent is sought for the subdivision of the site into 3 lots as follows 
with an area of 100.4 (Lot 11), 96.2 (Lot 12) and 191.9 (Lot 13) hectares.  

The proposed subdivision is based upon existing fence lines. 

The proposed lots have frontage to Williamsons Road. 

There is an existing dwelling on the land that will be accommodated within 
proposed Lot 12. The subdivision will create the opportunity for dwellings on 
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proposed Lots 11 and 13. Areas have been identified as suitable for the sighting 
of dwellings including on-site waste water treatment.  

The site is zoned RU1 Primary Production with a MLS of 100 ha. Subdivision is 
permissible with consent.  

Adjoining landowners were notified and the application placed on public 
exhibition for 14 days between 21 September 2022 and 11 October 2022. There 
were five submissions received in response to the proposal.  The key issues 
raised related to the condition of the road, minimum lot size, bushfire, location 
of fence lines and impact of future buildings. These issues are discussed further 
in this report.  

The application was referred to the RFS. The RFS has provided General Terms 
of Approval for the Bushfire Safety Certificate which will be incorporated into 
the determination.  

The proposal was referred to Bathurst Regional Council who have provided a 
condition in relation to access to Williamsons Road. 

The proposal has been assessed in accordance with the relevant provisions of 
section 4.15 of the Environmental Planning and Assessment Act 1979 (EP&A 
Act). 

The proposal complies with the relevant aims, objectives of the Cabonne Local 
Environmental Plan 2012 (CLEP 2012). 

 
Figure 1: Proposed Subdivision   
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Site  

The subject site has an irregular shape with an area of approximately 388 
hectares and a single road frontage of 1.795 kilometres to Williamson Road. 
Williamsons Road is a Bathurst Regional Council local road. The site features 
undulating topography with level and gentle slopes located along the 
Williamson Road and western boundaries and in the southern portion of the 
site. 

Steeper slopes are predominantly located centrally within the site falling to 
Deep Creek and its tributaries. Vegetation is predominantly concentrated within 
the steeper portions of the site. Built form is limited to a single dwelling house 
“Tyrall Eagle” and associated structures near the Williamsons Road boundary. 
Three dams are located within the site include one immediately to the south of 
the existing dwelling house, another approximately 200 metres to the north of 
the dwelling house and the third near the southern portion of the western 
boundary. 

 

NSW Legislation  

The following NSW legislation applies to the proposal: 

Environmental Planning and Assessment Act, 1979 

Rural Fires Act, 1997 

Biodiversity Conservation Act, 2016 

The relevant legislation is discussed in relation to the specific assessment 
triggers below.  

 

Environmental Planning and Assessment Act 1979 - Section 4.15(1) 

The following is a summary of the assessment of the application in accordance 
with section 4.15 of the EP& A Act.  

Section 4.15(a)(i) the provisions of any environmental planning 

instrument 

The relevant State Environmental Planning Policies are discussed below. 

State Environmental Planning Policy (Resilience and Hazards) 
2021(incorporates former State Environmental Planning Policy No 55 - 
Remediation of Land) 

The site is potentially contaminated under the Management Contaminated Land 
Guidelines section 3.2, Table 1 having been historically used for agriculture.   

The SEE addresses the SEPP as follows: 

The proposed development does not include any building works and 

therefore will not disturb any contaminated soils. Any future DA for 

dwelling houses and associated structures is unlikely to disturb 

contaminated soils on the basis that:  
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• There are no recorded contaminated sites in Lewis Ponds, Byng, 

Freemantle or Rock Forest under the NSW EPA List of Notified Sites 

(last updated 8 August 2022, searched 30 August 2022) or 

Contaminated Land Record of Notices (searched 30 August 2022); and 

• Building footprints have been positioned on generally level ground 

to minimise excavation for future dwelling houses and therefore 

minimise the likelihood of disturbing contaminated soils if present. 

The potential for site contamination is low given both the historic use of the site 
for grazing.  

 

State Environmental Planning Policy (Biodiversity and Conservation) 
2021 

Chapter 3 of State Environmental Planning Policy (Biodiversity and 
Conservation) 2021 relates to koala habitat protection. 

The SEPP is considered in the Biodiversity Assessment Report that 
accompanies the development application. The Biodiversity Assessment Repot 
found that the site does not constitute core koala habitat and the loss of habitat 
across the site is not anticipated to have any significant impact on koala 
populations. 

Cabonne Environmental Plan 2012 

The principle environmental planning instrument is the Cabonne Local 
Environmental Plan 2012 (CLEP). The proposal has been considered in the 
context of the CLEP.  

 
Figure 2 Zone   
 

 

Source: Spatial Data, NSW Planning. 
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Specific provisions of the CLEP are addressed below. 

Aims of the CLEP2012 (clause 1.2) 

The proposed development is consistent with the broad aims of the CLEP2012. 

Permissibility  

The land is zoned RU1 Primary Production. Subdivision is permissible with 
development consent.  

Objectives of the zone  

The zone objectives are broad. The consistency of the proposal with the 
applicable objectives is summarised as follows: 

 

R5 Large Lot Residential   

Objective  

Comment  

To encourage sustainable primary industry 
production by maintaining and enhancing the 
natural resource base. 

 

Consistent  

To encourage diversity in primary industry 
enterprises and systems appropriate for the 
area 

Consistent  

To minimise the fragmentation and alienation 
of resource lands. 

Consistent  

 

To minimise conflict between land uses within 
this zone and land uses within adjoining 
zones. 

Consistent – the proposal 
continues to enable the 
use of the land for 
agriculture. Future 
dwellings can be sighted to 
minimise impacts.    

To enable function centres, restaurants or 
cafes and appropriate forms of tourist and 
visitor accommodation to be developed in 
conjunction with agricultural uses. 

N/A 

 

The relevant provision of the CLEP area addressed in the table below.  

Provision   Comment  

Part 4 Principal development standards 

Clause 4.1 Minimum 
subdivision lot size  

Lot 11 and Lot 13 comply with MLS - 100ha  



GENERAL MANAGER’S TABLED REPORT ON MATTERS FOR DETERMINATION 
SUBMITTED TO THE ORDINARY COUNCIL MEETING TO BE HELD ON TUESDAY 28 
FEBRUARY, 2023 

Page 8 

THIS IS PAGE NO 8 OF THE GENERAL MANAGER’S TABLED REPORT ON MATTERS 
FOR DETERMINATION TO THE ORDINARY MEETING OF CABONNE COUNCIL TO BE 
HELD ON 28 FEBRUARY, 2023 

A variation has been requested for Lot 12. The 
variation is <4% and can be supported (refer 
below). 

Clause 4.2 -4.5  Not applicable to the subdivision  

Clause 4.6 Variation to 
development standards  

Council can only consider a variation to a 
development standard where the application is 
accompanied by a written request. The request 
has been considered and the variation 
supported (refer below). 

Part 5 Miscellaneous provisions 

Clause 5.1-5.15  Not applicable to the subdivision  

Clause 5.16 Subdivision 
of, or dwellings on, land 
in certain rural, 
residential or 
conservation zones 

(3)  A consent authority 
must take into account 
the matters specified in 
subclause (4) in 
determining whether to 
grant development 
consent to development 
on land to which this 
clause applies for either of 
the following purposes— 

(a)  subdivision of land 
proposed to be used for 
the purposes of a 
dwelling, 

(b)  erection of a dwelling. 

(4)  The following matters 
are to be taken into 
account— 

(a)  the existing uses and 
approved uses of land in 
the vicinity of the 
development, 

(b)  whether or not the 
development is likely to 
have a significant impact 
on land uses that, in the 
opinion of the consent 
authority, are likely to be 

The assessment of the application has 
considered the matters specified in clause 
5.16(4) to the extent that they apply to the 
proposal. 

The existing use of surrounding land is rural. 

Unlikely to have a significant impact on 
surrounding land use or be incompatible with 
uses surrounding the site.   

No specific measures are necessary. 
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preferred and the 
predominant land uses in 
the vicinity of the 
development, 

(c)  whether or not the 
development is likely to be 
incompatible with a use 
referred to in paragraph 
(a) or (b), 

(d)  any measures 
proposed by the applicant 
to avoid or minimise any 
incompatibility referred to 
in paragraph (c). 

Clause 5.9-5.22  Not applicable to the subdivision  

Part 6 Additional local provisions 

Clause 6.1 (repealed), 6.2 
and 6.3  

Not applicable to the subdivision  

Clause 6.3 Terrestrial 
biodiversity  

 

Part of the site is mapped terrestrial 
biodiversity. The subdivision boundary between 
lots follows existing fence lines, therefore, 
clearing will not be required for fencing of new 
boundaries. Two additional dwelling 
opportunities will be generated. Building sights 
have been identified and a Biodiversity 
Assessment Report addresses the impact of 
the proposal on biodiversity values. The report 
finds that there is unlikely to be an impact. 

It is noted that, should the internal boundaries 
between Lots 11, 12 and 13 be realigned to 
achieve the additional 3.8 ha, this could result 
in the need to clear existing woodland 
(depending on the alignment chosen). 
Supporting the minor reduction in lot size will 
mean that no such boundary clearing is 
required. 

The proposal is unlikely to have a significant 
impact on biodiveristy. 

Clause 6.4 & 6.7 Not applicable to the subdivision  

Clause 6.8 Essential 
services 

Consent authority to be 
satisfied that any of the 

Consistent. 

Water supply, sewerage and drainage will be 
considered when dwellings are proposed. 
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following services that are 
essential for the 
development are 
available or that adequate 
arrangements have been 
made to make them 
available when required— 

(a)  the supply of water, 

(b)  the supply of 
electricity, 

(c)  the disposal and 
management of sewage, 

(d)  stormwater drainage 
or on-site conservation, 

(e)  suitable vehicular 
access. 

Vehicular access is provided directly from 
Williamsons Road. 

There is a 132kV line running through the 
south-western corner of proposed Lot 13. The 
SEE requests that a condition of consent be 
included to allow flexible electricity supply 
solutions including connection to the 132kV line 
and/or reliance on solar systems. In either case, 
electricity will need to be provided prior to the 
erection of a dwelling on the land. 

Clause 6.9  Not applicable to the subdivision  

 

Clause 4.6 Variation  

The proposal is supported by a written request to vary the development 
standard in clause 4.1 relating to the minimum lot size for subdivision for the 
erection of a dwelling in the RU1 Primary Production zone. 

Clause 4.6 of the CLEP provides for a variation to a development standard 
under certain circumstances. The objectives of clause 4.6 are: 

(a) to provide an appropriate degree of flexibility in applying certain 
development standards to particular development, 

(b) to achieve better outcomes for and from development by allowing 
flexibility in particular circumstances 

In the case of land within the RU1 Primary Production zone, development 
consent cannot be granted under clause 4.6 where the proposal will result in 
two or more lots less than the minimum lot size or where one lot has an area 
that is less than 90% of the minimum lot size. 

 

The Land and Environment Court reiterated in Randwick City Council v Micaul 
Holdings Pty Ltd [2016] NSWLEC 7 per Preston CJ at [11] the four tests 
imposed by clause 4.6 as follows: 

1. That compliance with the relevant development standard must be 
unreasonable or unnecessary in the circumstances of the case; 

2. That there are sufficient environmental planning grounds to justify 
contravening the development standard; 

3. That the applicant’s written request has adequately addressed the 
matters required to be demonstrated by sub-clause 3; 



GENERAL MANAGER’S TABLED REPORT ON MATTERS FOR DETERMINATION 
SUBMITTED TO THE ORDINARY COUNCIL MEETING TO BE HELD ON TUESDAY 28 
FEBRUARY, 2023 

Page 11 

THIS IS PAGE NO 11 OF THE GENERAL MANAGER’S TABLED REPORT ON MATTERS 
FOR DETERMINATION TO THE ORDINARY MEETING OF CABONNE COUNCIL TO BE 
HELD ON 28 FEBRUARY, 2023 

4. That the proposed development would be in the public interest 
because it is consistent with the objectives of the particular standard and 
the objectives for development within the relevant zone 

The test for “unreasonable or unnecessary” has also been settled by the Land 
and Environment Court. In Wehbe V Pittwater Council (2007) NSW LEC 827, 
Preston CJ identified a five-part test that could be applied to demonstrate that 
an objection to a development standard is reasonable and will deliver an 
outcome consistent with the relevant policy framework. The five elements are 
identified below.  

1. The objectives of the standard are achieved notwithstanding 
the noncompliance with the development standard 

2. The underlying objective is irrelevant 

3. The underlying object or purpose would be defeated if compliance 
was required therefore compliance is unreasonable 

4. The development standard has been virtually abandoned or 
destroyed by the council’s own actions in granting consents departing 
from the standard and hence compliance with the standard is unnecessary 
and unreasonable 

5. The zoning of the particular land is unreasonable or inappropriate so 
that a development standard appropriate for that zoning is also 
unreasonable and unnecessary as it applies to the land  

  

In the variation request, the applicant has demonstrated that, in this case, 
compliance with the minimum lot size development standard is unreasonable 
and unnecessary in the circumstances of the in so far as the objectives of the 
standard are achieved notwithstanding the noncompliance with the 
development standard. 

The objectives of clause 4.1 Minimum subdivision lot size have been addressed 
by the application as follows: 
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The variation is not considered to result in an inconsistency with the objectives 
of the clause.  

The variation also considered clause 4.6(3)(b) demonstrating that there are 
sufficient environmental planning grounds to justify the contravening the 
development standard, as notwithstanding non-compliance, the development 
remains consistent with the objectives of the development standard proposed 
to be varied, the objectives of land use zone and the objects of the EP&A Act. 

The non-compliance results in a variation of 3.8% (3.8 ha). This is considered 
inconsequential in terms of the 100 ha minimum lot size.  Further, the internal 
lot boundaries between proposal Lots 11 and 12, and Lots 12 and 13 follow 
existing fences. Retaining internal fence lines significant limits the potential 
impact on established woodland vegetation, and land clearing that would 
otherwise be involved in the realignment of the boundary. It is a practical 
solution. Upholding the development standard in this instance both 
unreasonable and unnecessary.  

The variation is supported.  

Section 4.15(1)(a)(ii) the provisions of any proposed instrument   

There are no draft instruments applicable.  

Section 4.15(1)(a)(iii) provisions of any development control plan 

Cabonne Development Control Plan No.5 – General Rural zones has been 
considered in the assessment of the application. 

The following relevant matters have been assessed: 

Provision   Comment  

 Consistent  

2.3 Lots 
created with an 
area of greater 
than 100 ha 

 

Lot Design, 
homesites and 
servicing  

 

The lot boundaries following existing fence lines, 
minimising the environmental impact and aligning with 
existing operations. 

Home sites have been nominated and assessed for 
suitability in terms of biodiversity and bush fire. An AHIMS 
search has been conducted determining that there are no 
registered Aboriginal Sites or Artefacts.  

Each lot has practical access to a public road and can be 
serviced with on-site access to water and power (refer 2.7) 

Electricity – the applicant has not provided evidence of 
consultation with the energy provider, however noted that 
it is anticipated that a condition of consent could be 
included to ensure that satisfactory arrangements can be 
made ahead of a Subdivision Certificate.  

Water supply – the DCP includes a requirement for a small 
dam, however, water will be supplied by tanks. 
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Sewerage disposal – A Site and Soil Evaluation for on-site 
sewerage systems has not been provided. This should be 
undertaken prior to the release of the Subdivision 
Certificate as a condition of consent.   

 

2.7 Servicing 
requirements 
in the general 
rural zone  

2.7.2 Road 
Standards and 
road 
improvement 
contributions  

 

Roads  

The 3.8 kilometre length of Williamsons Road between 
White Rocks Road and the site is unsealed. The additional 
traffic is estimated to be 12 movements per day (based on 
AADT of 6 movements refer Guide to Traffic Generating 
Development). The proposal was referred to Bathurst 
Regional Council on the basis that Williamsons Road is a 
local road in that local government area. Bathurst Regional 
Council provided the following comment: 

Council’s minimum standard for a rural roadway in these 
circumstances would be the Planning for Bushfire 
Protection standards. 

Council’s usual standard that it would apply to property 
accesses would be as follows: 

The construction of an all-weather vehicular access to 
each proposed allotment. Such access shall include: 

a) a gate or stock grid set back a minimum distance of ten 
metres from the boundary of the land with the public road. 

b) a minimum 4.0 metre wide gravel footway crossing, 
extending from the edge of the bitumen seal on the public 
road to the entrance gate or stock grid. 

c) a 150 mm thick 3.0 metre wide concrete dish drain or 
450 mm minimum diameter reinforced concrete pipe 
culvert with headwalls, aligned with the table drain in the 
public road. 

NOTE 1: Any new vehicular access points are to be 
located such that all RTA stopping sight distances are 
achieved. 

Bathurst Regional Council also noted that ordinarily their 
Local Contributions Plan would apply to subdivision in 
rural zones and require a contribution towards local roads. 
The contribution cannot be levied across local government 
boundaries. Bathurst Regional Council further stated that 
any such contribution would not necessarily have been 
allocated to Williamsons Road. 

Access requirements have been included in conditions of 
consent. 

Contributions – The Cabonne Council Section 7.12 
Development Contributions Plan came into effect 17 
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October 2022. The DA was lodged prior to the 
commencement of the plan, therefore the earlier S94 
Road Contributions Plan 2007 has been considered. As 
the plan relates to road upgrades in the Cabonne local 
government area, it can’t be applied to road works where 
they occur in an adjoining local government area.  

However, the subsequent development application for 
dwellings on the newly created lots, will be required to 
make a contribution under the Section 7.12 Development 
Contributions Plan. 

Access from road to lot boundary – refer requirements 
from Bathurst Regional Council above.  

2.7.3 Water  Future development applications for dwelling houses will 
be required to demonstrate a reasonable water supply 
within each lot to service the proposed dwelling. This will 
include the provision of rainwater tanks in accordance with 
any BASIX requirements. 

2.7.4 Power Can be made available. Refer above.  

2.7.5 
Telephone  

N/A 

2.7.7 Domestic 
waste  

Each of the proposed lots are provided with a 1,500 square 
metre effluent management area located down slope of 
the building footprint to enable gravity sewer. 

2.7.8 Bushfire 
protection  

A bushfire risk assessment has been undertaken and RFS 
have provided a Bushfire Safety Authority for the proposal.  

2.7.9 
Consideration 
of natural 
hazards  

The site is not located within a known flood prone area or 
subsidence district. 

2.7.10 
Protection of 
established 
agricultural 
practices 

The proposed subdivision will not unreasonably constrain 
any known established agricultural practices. 

2.7.11 Privacy 
Considerations  

N/A.  

2.7.12 Control 
of noxious 
weeds  

N/A 
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Section 4.15(1)(a)(iiia) provisions of any planning agreement that has 

been entered into under section 7.4, or any draft planning agreement 

that a developer has offered to enter into under section 7.4   

Not Applicable  

Section 4.15(1)(a)(iv) the regulations (to the extent that they prescribe 

matters for the purposes of this paragraph) 

The Environmental Planning and Assessment Regulation 2021 provides no 
specific requirements. The process for the assessment and determination of 
the application are consistent with the Regulation.  

Section 4.15(1)(b) the likely impacts of the development, including 

environmental impacts on both the natural and built environments, 

and social and economic impacts in the locality  

Bushfire  

The land is identified as bushfire prone land and section 4.14 of the Rural Fires 
Act, 1997 requires a bush fire assessment to be undertaken as part of the 
development. A Bushfire Assessment Report has been prepared by Premise 
Australia Pty Ltd.  

The development has been assessed in accordance with the matters for 
consideration under Section 4.14 (Consultation and development consent—
certain bush fire prone land) of the Environmental Planning and Assessment 
Act 1979, and having regard to those matters, the following points are made: 

 The proposal is integrated development with the NSW Rural Fire 
Services (RFS) as prescribed under the Rural Fires Act 1997, s100B. 

 General Terms of Approval and have been provided by the NSW RFS 
and a Bush Fire Safety Authority dated 3 November 2022. 

The General Terms of Approval will be included in the determination.  

 

Biodiversity  

The proposed subdivision follows fence lines and the total disturbed area is less 
than 1 ha (including building sites). The native vegetation removal required for 
the proposed subdivision does not trigger the threshold for entry into the NSW 
Biodiversity Offset Scheme under the Biodiversity Conservation Act 2016 (BC 
Act). 

The development application was accompanied by a Biodiversity Assessment 
Report that confirms the proposal is unlikely to result in a significant impact on 
biodiversity.  
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Cultural Heritage  

The proposal includes an AHIMS database search. The development 
application should include advice as to the obligation of the developer should 
there be any unexpected finds under the National Parkes and Wildlife Act, 1979.  

 

Other impacts 

The proposal is of a minor nature and will have limited impact on the 
environment or amenity of the locality.  The proposal is unlikely to have an 
adverse social or economic impact. 

Section 4.15(1)(c) the suitability of the site for the development  

The site land is zoned RU1 and the proposal is consistent with the objectives 
of the zone and the intended use of the site.   

Section 4.15(1)(d) Any submission made in accordance with this Act 

or the Regulations   

The development application was notified and five submissions were received. 
The issues raised varied. The matters raised in the submissions are 
summarised and addressed below.  

Issue Comment 

Proposal does not meet the MLS 

 

The application includes a clause 4.6 
variation to the minimum lot size 
development standard.  

The rational for the variation, in 
particular that retaining the lot at 96.2 
ha means that there will not be any 
realignment of boundaries or 
additional clearing of vegetation. 
Further, the variation is less than 4% 
and upholding the standard in this 
instance is unreasonable and 
unnecessary in the circumstances in 
that it will have no material difference 
to the outcome. 

Additional traffic and the current 
standard of the road   

The proposal did not include a traffic 
impact assessment, however, based 
on the RMS Guide to Traffic 
Generating Development, the 
proposal will generate up to an 
additional 12 vehicle movements per 
day.  

The road is a Bathurst Regional 
Council local road and the 
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responsibility for maintenance lies with 
that authority. The proposal was 
referred to Bathurst Regional Council 
for comment (discussed above).  

Telecommunications and 
electricity  

The holder of the development 
consent will be responsible to ensuring 
arrangements have been made for 
electricity (hard wired or off grid) and 
the provision of telecommunications. 

Bushfire management  A Bushfire Assessment Report has 
been prepared and General Terms of 
Approval issued by RFS.  

Absent landholders due to smaller 
lots, visual impacts from 
infrastructure and zoning  

There is limited scope in the planning 
framework to influence future land 
ownership patterns and the manner in 
which an individual manages a rural 
holding, whether with or without a 
dwelling.  

There are no physical works 
proposed. However, the State 
Environmental Planning Policy 
(exempt and Complying Development 
Codes) allows for a range of rural 
activities to be undertaken on RU1 
zoned land without development 
consent or as complying development 
eg. stock yards, sheds, tanks, silos 
which may have an impact.  

The proposal does not impact the 
zone which will remain RU1.  

Boundary (fence) of proposed Lot 
13 is located on the adjoining 
property.  

The proposal follows existing fence 
line. At final survey, if the fence line is 
found not to be on the existing 
boundary, this should be rectified as 
part of application prior to the release 
of the Subdivision Certificate.  

Management of weeds  Landowners have an obligation to 
manage noxious weeds. The 
subdivision does not circumvent that 
responsibility.  

Access to adjoining lot on easter 
boundary of Lot 11 

The boundary fence is existing. There 
may be an opportunity for the two 
owners to negotiate the inclusion of a 
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gate under the ordinary provisions of 
the Dividing Fences Act.  

Section 4.15(1)(e) The public interest   

The proposed development is consistent with the planning framework and not 
contrary to the public interest. 

 

REFERRALS  

As noted above, Williamsons Road is in the Bathurst Regional Council local 
government area and the proposal was referred to Bathurst Regional Council 
for comment. Conditions relating to access will be included in the development 
consent. 

The development application is integrated development. The proposal was 
referred to the NSW Rural Fire Service for concurrence under section 110B of 
the Rural Fires Act.  

General Terms of Approval and a Bushfire Safety Authority have been issued 
by the RFS for the subdivision and will be included in the development consent.  

prior to work commencing to ensure that the work area is clearly identified.  
 
SUMMARY 

The proposed development is permissible with the consent of Council. The 
proposed development is consistent with the objectives of the CLEP and 
suitable in the location. 

The submissions have been considered and addressed to the extent that they 
are relevant to the proposal. Bathurst Regional Council has been notified and 
provided a condition in relation to access to Williamsons Road.  

The Rural Fire Service have provided support for the subdivision and issued 
General Terms of Approval and a Bushfire Safety Authority. 

It is recommended that the development be approved with conditions. 

 

 

ITEM 28 - CANOBOLAS RURAL FIRE SERVICE REQUEST TO ACCESS 
S94 BUSHFIRE FUNDS 

REPORT IN BRIEF 
 

Reason For Report To obtain council approval to draw from reserves the 
funds accumulated under the former s94 bushfire 
devlopment contribution plan. 

Policy Implications Nil  

Budget Implications Nil  
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IPR Linkage 3.1.3.1a - Apply accumulated development 
contributions in accordance with the adopted section 
94 plans. 

Annexures Nil    

File Number \OFFICIAL RECORDS LIBRARY\LAND USE AND 
PLANNING\GEOGRAPHICAL OR LAND INFORMATION 

SYSTEMS - GIS OR LIS\MAPS AND PLANS - 1489459 
  

 
RECOMMENDATION 
 
THAT council authorise the transfer from reserves, $164,519.20 of s94 
Development Contributions accumulated for the purpose of funding local RFS 
brigade equipment, in accordance with the provisions of the current s7.12 
Development Contribution Plan. 

 

DEPUTY GENERAL MANAGER - CABONNE SERVICES REPORT 
 
A request has been received from the Canobolas zone Rural Fire Service, to 
access the accumulated funds held in reserve under the former s94 
Development Contributions Plan for provision of local RFS bushfire equipment.  
Currently $164,519.20 is held in reserves as the accumulated funds under that 
particular s94 development contribution plan. 
 
In October 2022, council adopted new development contributions plans under 
s7.11 and s7.12 of the Environmental Planning & Assessment Act 1979 as 
amended. The new plans indicate that funds accumulated under the former 
development contributions plans should be allocated on similar projects. The 
plans states that ‘Unspent contributions raised and paid under the authority of 
the previous Contributions Plans will be transferred to this Section 7.12 Plan 
and will be continued to be directed towards achieving the outcomes sought by 
the Work Schedule of those Plans. The current works schedule is largely 
infrastructure based. 
 
It is suggested that the intent of the allocation of those funds accumulated for 
bushfire contributions be withdrawn from reserves to be utilised by the 
Canobolas zone RFS for equipment for local brigades. Currently the Canobolas 
RFS are upgrading the facility at Emu Swamp, and much of the accumulated 
funds would be directed to that local project.  
 
 

ITEM 29 - PLANNING CONFLICT OF INTEREST 

REPORT IN BRIEF 
 

Reason For Report To exhibit a draft policy as required by the 
Department of Planning and Environment 

Policy Implications A new policy is required to be implemented for 
council-related Development Applications  
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Budget Implications Nil  

IPR Linkage 3.1.1.1a - Receive and assess Development 
Applications.  

Annexures 1. Council-related Development Applications 
Conflict-of-interest Policy⇩      

File Number \OFFICIAL RECORDS LIBRARY\LAND USE AND 

PLANNING\ZONING\REZONING APPLICATIONS - 
1494111 

  

 
RECOMMENDATION 
 
THAT the attached draft Council-related Development Applications Conflict-
of-interest Policy be placed on public exhibition for 28 working days. 

DEPARTMENT LEADER DEVELOPMENT SERVICES REPORT 
 

The Department of Planning and Environment regularly consults with the 
Independent Commission Against Corruption, the NSW Ombudsman, and 
others about its approach to address corruption in the planning system. It also 
actively works to make the planning system more transparent and accountable. 

The department have finalised a proposal that seeks to support councils to 
manage potential conflicts of interest. This relates to situations where a council 
is the applicant developer (whether lodged by or on behalf of the council), 
landowner or otherwise holds a commercial interest in the land, as well as the 
consent authority and regulator. 

This is in response to concerns identified by the NSW Ombudsman in its 
report: An inherent conflict of interest councils as developer and 
regulator (December 2020) that this dual role creates an inherent potential for 
conflicts of interest, and that it is a systemic issue that needs to be addressed. 

The Department worked with Local Government NSW (LGNSW) and other key 
agencies to develop a response to the Ombudsman’s concerns. This includes 
changes to the Environmental Planning and Assessment Regulation 2021 to 
require councils to:  

1. have a policy that sets out how they propose to manage any potential 
conflicts of interests that may arise in these circumstances, 

2. that each council-related development application is accompanied by 
either a management strategy detailing how any conflict of interest is 
being managed, or a statement as to why a management strategy is not 
required [this is exhibited with the DA], 

3. conflicts of interest with each council-related DA must be recorded in 
council’s DA register,  

https://www.ombo.nsw.gov.au/news-and-publications/publications/reports/state-and-local-government/an-inherent-conflict-of-interest-councils-as-developer-and-regulator
https://www.ombo.nsw.gov.au/news-and-publications/publications/reports/state-and-local-government/an-inherent-conflict-of-interest-councils-as-developer-and-regulator
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4. Council-related development applications need to be exhibited for at 
least 28 days. 

Councils’ conflict of interest policy will need to comply with the Council-related 
Development Application Conflict of Interest Guideline prepared by the 
department and available on the NSW Planning Portal and a template has been 
provided for each council to use as a basis for adoption. 

Councils will have until 3rd April 2023 to have a Conflict-of-Interest policy in 
place. 

To support councils in implementing the proposed changes, the Department 
has prepared a Council-related Development Applications Conflict of Interest 
Guidelines; a Sample Policy and a Frequently Asked Questions (FAQs) paper. 
(copies attached) 

The attached draft policy for exhibition has been prepared using the template 
provided on the NSW Planning Portal. The additions to the template relate to 
addressing risk (left blank in the template) and have been addressed as follows: 

 development less than $5m in value to be assessed by staff not involved 
in the preparation of the application 

 a private certifier to be used in all certification 

 development $5m or more or any development deemed by the general 
manager to be high risk to be assessed by a consultant or another 
council. 

It is appropriate that council now exhibit the draft policy. 
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